
   HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

District : Sonitpur  
 
IN THE COURT OF THE CIVIL JUDGE AT TEZPUR. 
 
Present :  Sri P.C. Kalita , 
  Civil Judge,  

Sonitpur, Tezpur 
 

    Tuesday, the 2nd day of June, 2015  
 
   MISC.  APPEAL NO. 8 of 2013 
 
 Sri Nathmal Tibrewal 
 Son of Late Gajadhar Tibrewal 
      Resident of Civil Hospital Road, Ward No.7 
 Mouza – Mahabhairab,  
 District - Sonitpur (Assam)  ........ Appellant/ defendant 
 
    -versus - 
1.  Sri Santosh Kr. Tibrewal 
  
 
2.  Sri Kamal Kr. Tibrewal 
 
      Both sons of Ramakishan tibrewal 
 Resident of Ganesh Mill Complex,  
 Nepalipatty, Tezpur town 
 Mouza – Mahabhairab, 
 District - Sonitpur (Assam)  ........ Respondents / Plaintiff 
 
  This appeal is coming on for final hearing or having been heard on 2nd 

day of June, 2015.  

 Mr. S. K. Singh 
 Advocate,     ...... For the Appellant  
 Mr. A. Goswami, 
 Advocate           ...... For the respondents 

 
 And having stood for consideration this day, the 2nd day of June, 2015, 

the Court delivered the following Judgment :-   

 

J   U   D  G  M   E  N  T 
 
1.  This appeal has been preferred by the defendant/appellant against 

the impugned order, dated 11-09-2013, passed by learned Munsiff, No.2, Tezpur, 

Sonitpur in connection with Misc. (J) Case No.52/2013 arising out of TS No. 

26/2013. 
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2.   The petitioners’ case, inter-alia, in brief, is that as per the family 

arrangement, dated 07-08-2007, the petitioners as heirs of Late Ramakishan 

Tibrewala  got the schedule ‘F’ landed properties of the said memorandum of 

family arrangement. As per that Memorandum, schedule ‘F’ includes the suit 

schedule property area of 2 katha 8 lessas under old patta No. 72, new PP No. 

1294, Dag No. 291 and New 2750, Tezpur town, 3rd part, Mouza – Mahabhairab, 

Sonitpur. The petitioners also contended that the defendant carries on his 

business activities from a place which is situated to the immediate northern 

boundary of the suit land. That taking advantage of the location without any 

fench / wall towards the western portion of the suit land, that the petitioners are 

not residing in the suit land ; the OP with an ulterior motive of grabbing the suit 

land more particularly, the western unfenced vacant land had tried to place 

bamboo fencing  on 28-02-2013 in a bid to occupy a portion of the western 

portion of the suit land. The OP again tried to encroach upon the western portion 

of the suit land on 01-03-2013, 02-03-2013 and 03-03-2013. Hence, this 

injunction petition.  

 

 

3.  The Opposite party has contested the case by filing written 

objection. In the written objection, it is stated, inter-alia, that the suit land is 

always been in possession of earlier predecessor interest of the OP and 

subsequently, in the joint possession of the legal heirs of Late Gajadhar 

Tibrewala. That, the area of land 1 katha 6-8 lessas has been in the possession 

of the OP or the other legal heirs of late Gajadhar Tibrewala or before them with 

their predecessor in interest for more than 60 years. The OP alleged that the 

petitioners have no right, title and interest over 1 katha 6-8 lessa of land 

originally under Dag No.291, nor they are in possession.  Therefore, the OP prays 

for dismissal of the petition.  

 

4.  The appellant in the Memorandum of Appeal has raised as many 

as 12 (twelve) grounds to prefer the present appeal. For the sake of brevity, the 

said grounds are not reproduced herein.  
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Issue :  

5.  Whether the learned Court below has erred in law and facts in 

passing the impugned order, dated 11-09-2013 ?  

 

6.    Discussion, Decision and reasons thereof :- 

 

  Learned advocate fort the appellant argued that the learned lower 

court has miserably failed to appreciate the materials available on the case 

record and thus, arrived at an erroneous decision.  

 

  On the other hand, the learned advocate for the OP strenuously 

argued that the learned trial court passed a sound judicious order, so the same 

does not require interference by this Court.  

 

  This Court has carefully considered the rival contentions of the 

learned advocates of both sides and has perused the materials placed before the 

Court.  

 

7.  In order to get an order of temporary injunction, the petitioner has 

to fulfil the three golden principles : - 

 

(i) Prima facie case 

(ii) Balance of convenience and  

(iii) Irreparable loss and injury 

 

(i)  Prima-facie case. 

 

  The petitioners in their petition at para No.3 stated that they got 

the schedule ‘F’ landed property by virtue of the Memorandum of family 

arrangement dated 07-08-2007. The petitioners have subsequently got their 

names mutated in the record of rights and also paying the land revenue. In 

support of their claim, the petitioners have submitted Memorandum of family 

arrangement, dated 07-08-2007 as Ext.8, Jamabandi copies and land revenue 

paying receipts ( all photo copies ).  
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  I have carefully perused all those documents which show that the 

petitioners have owned the suit land by virtue of the family arrangement, dated 

07-08-2007 and since then they have also been in possession over the suit land. 

On the contrary, the OP claims possession over the suit land since last 60 years 

and are in still possession of part of the suit land. The OP claims to be in 

possession of about an area of 1 Katha 6-8 lessa of land out of suit land i.e. 2 

katha 8 lessa by himself or by the other legal heirs of Late Gajadhar Tibrewal. 

The OP has failed to specifically state as to whether the OP himself is in 

possession over a portion of the suit land as he claimed. So, the possession of 

the OP over any portion of the suit land is doubtful.  

 

  From the aforesaid facts and circumstances, it is, thus, seen that 

the petitioners are in possession over the suit land. Thus, it appears that a 

prima-facie case is made out in favour of the petitioners.  

 

(ii) Balance of convenience :  

 

  As the petitioners are in possession over the suit land, so the 

balance of convenience lies in favour of the petitioners.  

 

(III) Irreparable Loss and Injury :  

 

  If the order of injunction is not granted, there is danger of 

encroachment of the portion of the suit land by the OP.  

 

8.  In the light of above discussions, I am of the considered view is 

that this is a fit case to grant temporary injunction in favour of the petitioners. 

Hence, the same is allowed. Therefore, I do not find any justified reason to 

interfere with the impugned order, dated 11-09-2013, passed by the learned 

Munsiff, No.2, Tezpur, in Misc. (J) Case No.52/2013 arising out of TS No. 

26/2013. Hence, the Misc. Appeal is dismissed and the order, dated 11-09-2013, 

passed by the learned Munsiff, No.2, Tezpur, Sonitpur is hereby affirmed.  
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9.  However, the parties shall bear their costs. 

 

10.  The Misc. Appeal stands disposed of, on contest, accordingly. 

 

11.  Send a copy of this judgment along with the case record to the 

learned Munsiff, No.2, Tezpur. 

 

              Given under my hand and seal of this Court on this day, the 2nd 

day of June, 2015.  

 

  
 

     

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and  
transcribed be me : 
 
        
(J. K. Muru) 
Steno.    **** 
 

(P.C. Kalita ) 
Civil Judge  
Sonitpur, Tezpur 

 (P.C. Kalita ) 
Civil Judge 

Sonitpur, Tezpur 


